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EXPLANATORY MEMORANDUM
The Second Meeting of the Ministerial Council for Finance and Planning (COFAP) in 2000 established a Special Technical Team on Investment Policy to “formulate recommendations on a harmonised investment policy framework including an appropriate system of incentives, which could form the basis for an Investment Code for the Community, while taking into account the different levels of development of Member States”.  A series of studies were subsequently undertaken and a number of recommendations were made in the course of two documents – “Proposals on Investment Policy, Harmonisation and Coordination in the Caribbean Community’ and ‘Action Plan for the Harmonisation of the Investment Policy Framework’. These recommendations were reviewed at the Ninth Meeting of the COFAP in March 2004 and later, used as a basis for devising various principles and guidelines which, in turn, served to inform the formulation of the current draft CARICOM Investment Code.  In keeping with Article 68 of the Revised Treaty of Chaguaramas on Community Investment Policy, formulation of same necessarily involves, also, the Council for Trade and Economic Development (COTED) and the Council for Human and Social Development (COHSOD).
The structure of the Code has benefited from experiences gained in a consultations process with stakeholders in a majority of Member States.  A “negative list” approach is employed and encompasses both goods and services, except financial services.  It takes into account developments at the various multilateral, plurilateral, regional and bilateral levels and seeks to ensure consistency with agreements being forged at these negotiations and emerging best practices.  The Code is not fixed in stone and is expected to allow for increased market access over time, in keeping with the principle of progressive liberalisation.  In this regard, the Code is posited without prejudice to any decision of CARICOM Member States to employ a positive list approach in negotiating a Chapter on Services, as part of a future bilateral or plurilateral trade agreement.
The Code addresses the issues related to forging a common regime for the entry into CARICOM of extra-CARICOM (synonym for Third Party) capital, posited against a background and legal framework of unrestricted cross-border movement of CARICOM investors, in keeping with the ‘Revised Treaty of Chaguaramas Establishing the Caribbean Community’, including the CARICOM Single Market and Economy. This integrated approach of dealing with both extra-CARICOM and intra-CARICOM capital serves the purpose of marketing the CARICOM Member States as a single investment location with a single policy space, rather than a geographical area of 15 different regimes or jurisdictions.  The Code enhances transparency, fills information gaps, reduces transaction costs and contributes to the primary objective of promoting and facilitating investment flows.

In keeping with the intent and purpose of the CARICOM Single Market and Economy, Article 32, paragraph 5 (c) of the Revised Treaty of Chaguaramas, a CARICOM company shall be interpreted to mean a legal entity that is (i) substantially owned by nationals of either one or collectively more countries of the Region and (ii) effectively controlled if nationals of one country or a grouping of CARICOM countries have the cumulative power to name a majority.
A harmonised system of incentives is not part of the Code since research work in this rather sensitive area is not yet complete.  It will therefore in time constitute a separate instrument.

The Code consists of 30 substantive articles under the following headings:

Part I
General coverage

Part II
Core Provisions

Part III Promotion and Facilitation

Part IV Economic Development Obligations

Part V Dispute Settlement
Part VI Miscellaneous

In order not to disadvantage a designated CARICOM entity, and to put it on a level playing field with an extra CARICOM entity, Article 222 of the Revised Treaty on locus standi of Private Entities, specifically the phrase “with the special leave of the Court”,  should be so liberally interpreted as to guarantee easy access to the CCJ.

The Annexes relate to sectors for which reservations with respect to access by Third Party investors (1A and 1B) and, in relation to sectors in which only the Member State can operate, the reservations pertain to both CARICOM and extra –CARICOM investors (1C).
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Annex I:
-
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           I A:
-
Existing Measures

           I Aa:
-
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           I B:
-
Future Measures

           I Bb
-
Summary of Future Measures

           I C:
-
Reserved to the State

           ICc
-
Summary of Sectors Reserved to the State

CARICOM INVESTMENT CODE:

 HARMONISED REGIME FOR CROSS-BORDER INFLOWS
PART I
GENERAL COVERAGE
Article 1
DEFINITIONS
In this Code:
“CARICOM investor” means an investor who is:

(a) a national; or

(b) an entity in which more than 33 percent of the equity interest is owned by a national and who has the power to name a majority of its directors or otherwise legally to direct its actions;
“Community” means the Caribbean Community including the CARICOM Single Market and Economy (CSME) established by the Revised Treaty of Chaguaramas signed at Nassau, The Bahamas on 5 July 2001;

“extra-CARICOM investor” means an investor who is not a CARICOM investor;
 “investment” 
(a)
means an asset, defined as what an investor commits in accordance with the laws of a Member State and includes, in particular, though not exclusively:

(i) 
real, personal, movable and immovable property and any other rights such as mortgages, liens or pledges, and similar rights;

(ii)
shares, stock, securities and debentures of a company or any other form of participation in a company;

(iii)
claims to money or to any activity having an economic value directly related to an investment;

(iv)
intellectual property rights, including copyright and related rights, trade marks, geographical indications, drawings, models and industrial designs, patents, layout-designs, distinctive signs and know-how;

(v)
rights conferred by law or under contract, to undertake any economic and commercial activity, including any rights to search for, cultivate, extract or exploit natural resources;

(vi)
a loan to an entity where the entity is an affiliate of the investor;

(vii) an interest in an entity that entitles the owner to share in:

(1)
the income or profits of the entity;
(2)
the assets of that entity on dissolution, other than a debt instrument or a loan; and
(viii)
interests arising from the commitment of capital or other resources to the development of economic activity in a Member State, such as under:

(1) contracts involving the presence of an investor’s property in the territory of a Member State, including concessions or construction or turnkey contracts; or
(2) contracts where remuneration depends substantially on the production, revenues or profits of an entity;

(b) 
does not include the following types of investments from extra-CARICOM sources:
(i)
a debt instrument of a Member State;
(ii)
claims to money that arise solely from commercial contracts for the sale of goods or services in a Member State; and

(iii)
any intangible asset or other claims to money, that do not involve at least one of the types of interests as set out in paragraph (a) (i) through (viii); and
(c)
does not include investment that is equivalent to less than ten (10) per cent of the capital committed to an entity from extra-CARICOM sources:
“investor” means an individual or an entity that carries out acts involving a commitment of assets in a Member State in accordance with that Member State’s domestic legislation; 

"Member State" means a Member State of the Community;

“national” means a person who:

(a)
is a citizen of a Member State; or  
(b) 
has a connection with a Member State of a kind which entitles that person to be regarded as belonging to or, if it be so expressed, as being a native or resident of that Member State for the purposes of the laws of that Member State relating to immigration;
“Revised Treaty” means the Revised Treaty, of Chaguaramas establishing the Caribbean Community including the CARICOM Single Market and Economy Signed at Nassau, The Bahamas, on 5th July 2001.
"Secretary-General" means the Secretary-General of the Community.
Article 2

SCOPE
1. This Code applies to: 
(a)
all investments of a CARICOM investor and an extra-CARICOM investor; and
(b)
the entire territory of a Member State.
2.
[Subject to Article 14 this Code does not apply to:

(a) any sectoral reservations of a Member State against an extra CARICOM investor, as set out in Annexes I A;1Aa,1B, and 1Bb;
(b) any measures adopted or maintained by a Member State in relation to financial services; and
(c) any investment made with capital or assets of illicit origin.]
3.
The Government of a Member State may:

(a) perform exclusively the economic activities set out in Annexes IC and ICc; and 
(b) refuse to authorise the establishment of investment in an activity referred to in paragraph (a).
4. 
This Code recognises the principle that the right of establishment shall accrue in respect of:
(a)
a CARICOM investor, before that investor has established in a Member State, otherwise known as the principle of “pre-establishment or unfettered access”; and 

(b)
an extra CARICOM investor, after that investor has established in a Member State, otherwise known as the principle of “post-establishment”.
Article 3

RELATIONSHIP TO BILATERAL INVESTMENT TREATIES
In the event of inconsistency between this Code and any prior bilateral investment treaty to which a Member State is a party, the bilateral investment treaty shall prevail to the extent of the inconsistency.

Article 4

RELATIONSHIP TO INVESTMENT CHAPTERS IN FREE TRADE AGREEMENTS
[In the event of inconsistency between this Code and the provisions on investment in any free trade agreement to which a Member State is a signatory, at the date of enforcement of this Code in the Member State the investment provisions of the free trade agreement shall prevail to the extent of the inconsistency.]
Article 5

RELATIONSHIP TO REVISED TREATY 
The Revised Treaty provides the legal framework for a CARICOM Single Market and Economy and where any inconsistency exists between this Code and the investment related provisions of the Revised Treaty, the provisions of the Revised Treaty shall prevail.
PART II 
CORE PROTECTION PROVISIONS
Article 6
NATIONAL TREATMENT
1. Subject to Article 2(4) and paragraph (2), a Member State shall accord national treatment to an extra-CARICOM investor (i.e. treatment no less favourable than that which the Member State accords, in like circumstances, to a CARICOM investor) with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments in its territory.

2.
A Member State may accord less than national treatment to an extra-CARICOM investor:
(a) by reserving access to certain sectors, as set out in Article 14; and 
(b) in certain other areas of operation, as set out in this Code.
3.
Member States shall adopt measures to implement a policy of progressive liberalisation with respect to extra-CARICOM investment. 

.
Article 7
MOST-FAVOURED-NATION TREATMENT
1.
A Member State shall accord to an extra-CARICOM investor treatment no less favourable than that which the Member State accords, in like circumstances, to another extra -CARICOM investor, with respect to the establishment, acquisition, expansion, management, conduct, operation and sale or other disposition of investment in its territory.

2.  
A Member State may accord to investments of a CARICOM investor treatment more favourable than that which it accords to an extra-CARICOM investor.
Article 8
FAIR AND EQUITABLE TREATMENT
1. A Member State shall accord to an investor fair and equitable treatment in accordance with customary [international] practice.

2. Fair and equitable treatment includes the obligation to conduct criminal, civil or administrative adjudicatory proceedings in accordance with the principle of due process embodied in the constitution of a Member State.
Article 9
PERFORMANCE REQUIREMENTS
1.
A Member State shall observe the prohibitions, contained in the World Trade Organisation (WTO) Agreement on Trade-Related Investment Measures (TRIMS), with respect to export oriented and import substituting performance requirements in the establishment, expansion, maintenance and acquisition of an investment in the goods sector.
2.
[Paragraph 1 shall not be construed as preventing a Member State from conditioning the receipt or continued receipt of an incentive or benefit in connection with an investment in its territory, with a requirement to locate production in a particular area, train or employ workers, construct or expand particular facilities, comply with environmental laws, provide for transfer of technology or carry out research and development in its territory.

3.
A Member State shall endeavour to introduce measures, in keeping with this Code, to facilitate a CARICOM investor, wherever feasible, in sourcing inputs from, and stimulating linkages with other investors operating within the Community.]
Article 10
KEY PERSONNEL (SENIOR MANAGEMENT AND BOARD OF DIRECTORS)
1. A Member State shall not require that an investor appoint individuals of any particular nationality to senior management and technical positions considered indispensable to guarantee the proper control, administration and operation of an investment.

2. With respect to investment of an extra-CARICOM investor, a Member State may require that [a significant proportion of] the board of directors, be nationals, or residents of the Member State, if this requirement does not [materially] impair the ability of the extra-CARICOM investor to exercise control over the investment.

Article 11
TRANSFERS
1. [A Member State shall allow transfers relating to investment [(including but not limited to profits, dividends, interest, capital gains, royalties, management fees, proceeds from sale, expropriation, compensation, and earnings of workers)] in freely convertible currency at the exchange rate applicable on the date of the transfer without delay on a non-discriminatory basis.]
2. Notwithstanding paragraph 1, a Member State may:

(a)
under circumstances of exceptional or serious balance of payments difficulties, limit transfers temporarily, on a fair and non-discriminatory basis;

(b)
[prevent a transfer through the equitable and non-discriminatory application of its laws, in particular, in relation to:]
(i)
bankruptcy, insolvency or the protection of the rights of creditors;
(ii)
criminal or administrative offences;
(iii)
failure to report transfers of currency or other monetary instruments; or 
(iv)
ensuring the satisfaction of judgments and awards in adjudicatory proceedings.
[Article 12
EXPROPRIATION AND COMPENSATION
1. Investments in the territory of a Member State shall not be nationalised, expropriated or subject to indirect measures having an equivalent effect, except in cases when any such measures have been adopted in the public interest, in accordance with due process of law, on a non-discriminatory basis and accompanied by [prompt, adequate and effective] compensation.

2. [The compensation shall:

(a) amount to the market value of the expropriated investment immediately before the expropriation or impending expropriation became public knowledge, whichever is earlier;

(b) include interest from the date of dispossession of the expropriated property until the date of payment;] 
(c) be paid without delay, in convertible currency, and

(d) be effectively realisable and freely transferable.

3. The investor shall have a right to a timely review of his case, by a judicial or other independent and competent authority, in accordance with the principles set out in this Article.

4. Except in rare circumstances, such as when a measure or series of measures are so severe in the light of their purpose that they cannot be reasonably viewed as having been adopted or applied in good faith, non-discriminatory measures of a Member State that are designed and applied to protect a legitimate public welfare objective, such as health, safety and the environment, do not constitute indirect expropriation.]
Article 13
COMPENSATION FOR LOSSES
1. An extra-CARICOM investor who suffers loss on any investment as a consequence of war, armed conflict, revolution, insurrection or civil disorder shall receive from a Member State, in respect of resources made available for reparation, restitution, indemnification, compensation or other settlement, treatment no less favourable than that accorded to a CARICOM investor.

2. Notwithstanding paragraph 1:

(a) 
if an extra-CARICOM investor suffers a loss in a Member State as a result of:

(i)
requisition of any investment or part thereof by the latter’s forces or authorities; or
(ii)
destruction of any investment or part thereof, by the latter’s forces or authorities, which was not required by the necessity of the situation, 

the Member State shall provide the investor restitution or compensation 
which, in either case, shall be prompt, adequate and effective and 
equal to the market value at the time of the loss, with interest; and
(b)
in the case of a natural disaster, a Member State shall only be required to use its best efforts in respect of resources made available for compensation, and an extra-CARICOM investor may experience less favourable treatment than a CARICOM investor.
Article 14
SECTORAL RESERVATIONS
1. A Member State may reserve:

(a)
the right to restrict entry to an extra-CARICOM investor in small scale and low technology:
(i)
services; and 
(ii)
primary and manufacturing activities; and

(b)
[for exclusive provision by the Member State, certain strategic or sensitive activities, including public utility operations.]
2.
A non-exhaustive list of the sectoral reservations applicable to an extra-CARICOM investor can be found in Annex I.
3.
In this Article: 

”manufacturing activities" include handicraft, furniture, beverages and creole food operations;
”primary activity” includes agriculture, fishing and quarrying; and
“services” include small hotel construction, travel agency, tour operator, tour guide and tourism related entertainment, cultural activities, taxi and bus transport and road repair and personal and household services.
Article 15
GENERAL EXCEPTIONS
Subject to the requirement that its action is not arbitrary or discriminatory and does not constitute a disguised restriction on investment, a Member State may adopt or enforce measures it considers necessary to:

(a) protect public morality;

(b) prevent crime and maintain public order;

(c) protect or maintain its essential security interests;

(d) protect human, animal and plant life and non-living exhaustible natural resources;

(e) protect the balance of payments and respond to balance of payments difficulties;

(f) secure compliance with laws or regulations relating to: 
(i) the prevention of deceptive and fraudulent practices ;

(ii) the effects of a default on contracts;
(iii) money laundering, narco-trafficking and terrorism;
(iv) taxation; and

(v) the protection of the privacy of individuals in relation to the processing and dissemination of personal data and the protection of confidentiality of individual records and accounts;

(g) ensure or guarantee compliance with the penal, labour, tax and administrative resolutions and judgments;

(h) protect national treasures of artistic, historical, anthropological, paleantological and archaeological value;

(i) give effect to international obligations including treaties on the avoidance of double taxation; and

(j) give effect to benefits granted as a result of agreements establishing customs unions, common markets, economic or monetary unions, or similar arrangements.

Article 16
TRANSPARENCY
1.
A Member State shall ensure that its laws, regulations, administrative practices and procedures of general application, and adjudicatory decisions that affect or pertain to investments or investors are promptly published or otherwise made publicly available.  
2.
[Where a Member State establishes policies that affect investments or pertain to investors which are not expressed in laws and regulations or by other means referred to in paragraph (1), that Member State shall promptly publish them or otherwise make them publicly available in a timely manner.]
3.
[To the extent practicable, a Member State shall ensure that a reasonable time exists between the publication of laws, including rules or regulations, and their effective date.]
4.
On the request of another Member State, a Member State shall provide, in a timely manner, information and responses to questions pertaining to any actual or proposed laws, regulations, administrative practices and procedures of general application, or any adjudicatory decision.
5.
This Article does not require a Member State to disclose any confidential or proprietary information, including information concerning particular investors or investments, or investment disputes the disclosure of which, would: 

(a) impede law enforcement or national security; 

(b) be contrary to its laws protecting confidentiality or to the public interest; or 

(c) prejudice legitimate commercial interests of a particular public or private entity.

PART III
PROMOTION AND FACILITATION
Article 17
EXPEDITING THE INVESTMENT APPROVAL PROCESS
1. Subject to any law in a Member State, the period between submission of an investment application by an investor and approval or denial by a Member State shall, as far as practicable, be a period within twelve weeks and other relevant permits and licences shall be approved or denied within a similar period.
2. [In exceptional cases, especially activities requiring environment impact assessment or detailed scrutiny, a Member State may stipulate that more time than normal is required for the project proposal to be evaluated.]
Article 18
NATIONAL AND REGIONAL INVESTMENT PROMOTION
National Investment Promotion Agencies and CARICOM investment promotion strategies shall endeavour to:
(a) [conduct due diligence exercise in identifying potential investors; ]
(b) facilitate the entry of potential investors; and
(c) provide investors access to information on available facilities in the business environment. 
Article 19
CROSS BORDER REGISTRATION
Subject to any particular registration or regulatory requirements, a Member State shall recognise the registration of an entity in another Member State as permitting registration by that entity in the first mentioned Member State.
PART IV
ECONOMIC DEVELOPMENT OBLIGATIONS
Article 20
DISCLOSURE REQUIREMENTS AND EXCHANGE OF INFORMATION
1. A Member State shall require an investor to furnish certain types of information on the nature of the activities and mode of operations, in keeping with the particular laws and regulations of the Member State and the need for transparency.

2. Notwithstanding paragraph 1, a Member State shall not require an investor to disclose confidential or proprietary information that could prejudice legitimate commercial interests.

3.
A Member State shall adopt appropriate measures to transfer or exchange information to facilitate the movement by an investor to another Member State in keeping with the objectives of the CARICOM Single Market and Economy.

Article 21
CORPORATE SOCIAL RESPONSIBILITY
[A Member State shall adopt measures to promote corporate social responsibility on the part of an investor, in order to:

(a) facilitate an understanding and appreciation of the economic and social objectives and policies and priorities of the Member State and the goals of the CARICOM Single Market and Economy;

(b) deter engagement in unethical practices and corrupt activities which are detrimental to the Member State;

(c) strengthen the observance of workers’ right; and 

(d) protect the environment.]

PART V

DISPUTE SETTLEMENT
Article 22
DISPUTES BETWEEN MEMBER STATES
Any dispute between Member States under this Code shall be settled in accordance with the provisions of Chapter Nine of the Treaty.

Article 23
MEMBER STATES AND INVESTOR-DISPUTES
1. Any dispute between a Member State and an investor shall, to the extent possible, be settled in an amicable manner through consultations or mediation.
2.
[If the dispute cannot be settled within a period of six (6) months from the date it was formally notified, by consultation or mediation, the dispute shall be submitted by the parties to an arbitral panel that is mutually agreed by the parties for decision.]
PART VI
MISCELLANEOUS
[ARTICLE 24

SIGNATURE, RATIFICATION, ACCEPTANCE OR ACCESSION

(1)
This Code shall be open for signature by the Member States and shall be subject to ratification or acceptance and instruments of ratification or acceptance shall be deposited with the Secretary-General.
(2)
This Code shall enter into force on the first day of the third month following that in which the third instrument of ratification or acceptance is deposited with the Secretary-General.

(3)
Member States ratifying or accepting this Code after its entry into force shall become parties thereto one month following the deposit of an appropriate instrument of ratification or acceptance.

(4)
Member States mentioned in paragraph (1) may accede to this Code at any time and accession shall take effect one month following the deposit of an appropriate instrument of accession. 

ARTICLE 25

PARTICIPATION BY OTHER COUNTRIES

(1)
After the entry into force of this Code, the Contracting Parties may, by unanimous vote, invite any other country to accede to it.

(2)
Accession shall be effected by the deposit of an appropriate instrument of accession with the Secretary-General and shall take effect three months after the date of such deposit. 

ARTICLE 26

AMENDMENTS

(1)
This Code may be amended by the unanimous decision of the Contracting Parties.

(2)
An amendment to this Code shall enter into force three months thereafter without prejudice to any rights accruing to any person or persons claiming through such a person prior to the amendment. 

ARTICLE 27

REVIEW OF THE CODE

The Contracting Parties may review this Code three years after its entry into force. 

ARTICLE 28

DENUNCIATION

(1)
A Contracting Party may denounce this Code not less than five years after its entry into force for that Contracting Party by giving notice in writing to that effect to the Secretary-General and withdrawing from this Code.

(2) A withdrawal shall take effect six months after the date of the written notice mentioned in paragraph (1). 

ARTICLE 29

DEPOSITORY

The Secretary-General shall perform all depository functions in relation to this Code. 

ARTICLE 30

TERMINATION

(1)
This Code shall terminate if at any time less than three Contracting Parties continue to participate in the regime established by this Code and in the absence of such termination, this Code shall remain in force indefinitely.

(2)
In the event of withdrawal from or termination of this Code, all rights acquired under this Code shall be maintained, and negotiations shall take place for the settlement of any rights then in the course of acquisition by operation of the provisions of this Code.]
IN WITNESS WHEREOF, the undersigned, being duly authorized thereto by their respective Governments, have signed this Code.  

DONE at____________________________ on the __________________________

	Signed by:

on the:
	for the Government of Antigua and Barbuda

at: 


	Signed by:

on the:
	for the Government of Barbados

at: 



	Signed by:

on the:
	for the Government of Belize
at: 



	Signed by:

on the:
	for the Government of the Commonwealth of Dominica

at: 

	Signed by:

on the:
	for the Government of Grenada

at: 



	Signed by:

on the:


	for the Government of the Cooperative Republic of Guyana

at: 



	Signed by:

on the:


	for the Government of Jamaica

at: 



	Signed by:

on the:
	for the Government of Montserrat
at: 



	Signed by:

on the:


	for the Government of the Republic of Trinidad and Tobago

at: 



	Signed by:

on the:


	for the Government of Federation of  Saint Christopher and Nevis

at: 



	Signed by:

on the:


	for the Government of Saint Lucia

at: 



	Signed by:

on the:


	for the Government of Saint Vincent and the Grenadines

at: 
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